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BY JUAE M. CARPENTER

ngel McClary Raich had dwindled

0 93 povads after years of medical

treatment. She was confined to a
wheelchair with chronic pain. In some des-
peration, she began using warijuana on her
doctor’s advice. Her doctor says that she has
ried all other alternatives; cither they don™t
work, or the side effects are worse than her
symgtoms.

it's her doctor's undisputed optnion that
withoul marijuana, Raich may dic. With i,
she is out of the wheeichair, managing her
pain, and keeping her weight up by keeping
her food and medications down.

California law allows her to grow and pos-
seas medical cannabis on her doctor’s advice.
Federal faw says she is committing a crime.
Who wins this tug of war?

The Supreme Count will bear oral argument
on Nov. 29 in Asheroft v. Raich, the injunctive
action Raich and others brought to avoid fed-
eral drug enforcement against them,

CAN'T REGULATE EVERYTHING

Untike the states, Congress dors not have
the power to directly regulate public welfare,
including the practice of medicine. In United
States v. Loper {1995) and United States v,
Marrizon {2000}, the Supreme Court empha-
stzed that the Constitution “withholdis] from
Congress a pienary police power that would
authorize enactment of every type of legisla-
tion” It confirmed that Congress may not use
a “refatively trivial impact on commerce as an
excuse for broad general regulation of state or
private activities.” (i those cases, the Court
concluded that Congress could not prohibit
possession of & gun near a school or criminal-
ize gender-based violence.}

Yet the Drug Enforcement Administration
argues that Congress’ oational power over
interstate commerce afllows it to prohibit
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locai California patients from possessing
their own state-authorized medicine in
Califorai

Raich's medical cannabis has never
entered commerce, interstate or other-
wise. Two carcgivers grow it in California
solely for ber medical use there, The mar-
jjuana is never sold, bantered, or other-
wise exchanged, and it never crosses state
lines. Can Congress really regulate, as
interstate comnerce, this kind of intra-
state, nopeconomic, medical possession?

The DEA says yes, becanse the “aggre-
gate effect” of sick patients i £
own marijuana “substantially affects™
interstate commerce. It relies beavily on
Wickard v. Fitburn (1942), in which the
Court held that federal wheat limits ap-
plied to wheat used entirely on the grow-
et's farm.

But that casc was inberently economic.
Roscoe Filburn planted wheat as a busi-
sess, producing and selling about 6.6 tons
& year. An additional six tons be pianted
beyood his government allotment were
also business-related, since he would oth-
erwise have had to purchase these six
tons from others to feed hig cattie and
poultry and to reseed the following year.
Thaus, the use of the wheat was commer-
cial, not personal.

Here, like the stadent possessing a
gun near a school in Lopez, sick patients
possessing their own home-grown
capnabis for their own medical use
aren’t engaged in any eCONOMIc OF CoMr-
mercial activity. They are not buying,
selling, or exchanging; their marijuana
cannot substitute for other marijuans, in
short, under California law, a sick
patient grows and possesses his own
cannabis outside any market.

Because the activity here is aon-
economic, Supreme Court precedent does
not aliow Congress to aggregate the
effects of that activity to somehow find an
effect on interstate commerce. i Congress
could do that, virtually any activity could
be federally regulated.

MORE THAN THE FEDS

Justice Louis Brandeis famousiy
observed, “It is one of the happy incidents
of the federal system that a single coura-
geous state may, if ils citizens choose,
serve a5 & laboratory; and try novel social
and cconomic experiments without risk to
the rest of the country.”

Ten states (including Mentana, whase
volets just re-clected George W, Bush with
59 percent of the vole and approved med-
ical carinabis with 62 percent) have chosen
to weigh the risk of abuse versus the thera-
peutic benefits of cannabis differently
from the DEA. This experiment, limited to
the states that have chosen if, presenss 0o
risk o other states. And it presents no risk
to interstate comoerce, since Congress
remains free to regulate marifuana actually
wvolved in inferstate commierce.

The DEA's disdain for state disagree-
ment about medical cannabis suggesis
strongly that it cares less about ensuring
the smooth course of commerce among
the statee and more abowt insisting that its
view of medical practice-—no marijuans
ever—prevails,

tnterestingly, other federal entities dis-
agree. The congressionslly chartered
Institue of Medicine has concluded that
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“there are some limited circumstances in
which we recommend smoking marijuana
for medical purposes.” And for 30 years
the federal government has provided
medical cannabis to a limited group of
patients under an investigational new-
drug compassionate-use program.

So the dispute is not really about
whether marijuana has any medical
valze. It is about who decides whether
patients can use it. To be trne to the prig-
ciples of federalism adopted in the Con-
stitntion, Congress should not, in the

name of administrative and prosecutorial
convenience, usurp this state authority.
Finally, whatever the Court decides
about the commerce clause is not the end
of this case. The plaintiffs have also
argued, with substantial support from the
medical commuaity, that they have a fun-
damental liberty interest in protecting their
tives and avoiding unnecessary suffering.
If that due process right is recognized
(and at least five members of the current
Court have indicated it may well be),
then neither state nor federal law may

prohibit patients from using medical
cannabis necessary to protect their health
and hives, If so, Raich would still receive
the medical treatment her doctor pre-
scribed and perhaps avoid returning to
her wheelchais.

Julie M. Carpenter is a pariner in the
D.C. office of Jenner & Block. She repre-
sents the California Nurses Aszsociation and
the DKT Liberty Project in an amicus brief
Jiled with the Supreme Court in support of
Angel McClary Raich.



